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10/8/2010   

Appellant at ALJ Level 

Comprehensive Decubitus Therapy d.b.a. 
Advanced Tissue 

ALJ Appeal Number 

1-960553171 + 4 others 

Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

July 18, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Surgical dressings 
Provider, Practitioner OR Supplier 

Comprehensive Decubitus Therapy d.b.a. 
Advanced Tissue 

  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Comprehensive Decubitus Therapy, Inc. (Appellant), a durable medical equipment, 

prosthetics, orthotics and supplies (DMEPOS) supplier, furnished surgical dressings to 

two Medicare beneficiaries between November 10, 2008 and January 8, 2010. National 

Government Services (NGS), the DMEPOS Medicare administrative contractor (MAC) 

in the Appellant’s jurisdiction, initially allowed payment for the surgical dressings but 

recouped the money in July, 2011 because a chiropractor had ordered the dressings. 

The first two levels of appeal affirmed the overpayment on the basis that a chiropractor 

may not order surgical dressings. 

In its request for an Administrative Law Judge (ALJ) hearing, the Appellant argued “The 

order is valid, surgical dressings are reasonable and necessary as ordered.” Exh 1 at 1. 

The Appellant subsequently argued it was entitled to waiver under § 1870 because 

NGS did not provide an educational news article regarding the limitation on chiropractic 

services until May 13, 2011. On July 18, 2012, the ALJ issued five favorable decisions 

in which he found, pursuant to § 1870(c) of the Act, recoupment would be against equity 

and good conscience because 1) “realistically speaking” it would be confusing to 

remember a chiropractor could not order wound dressings but a certified nurse 

practitioner could; 2) the carrier did not send Provider Education Memos until May, 

2011; and 3) “the recoupment of payments for claims originally approved 2 or 3 years 

earlier is against equity and good conscious [sic].” ALJ decision at 10. He concluded 

“Recoupment of the overpayment for the money related to the instant claims should be 

precluded by §1870 of the Act because recoupment of the overpayment would be 

against equity and good conscience.” Id. at 11.  

This decision is in error. First, the ALJ erred as a matter of law in waiving recoupment 

because recovery would be “against equity and good conscience” according to § 
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1870(c) of the Social Security Act (the Act). Section 1870(c) allows waiver of recovery to 

an individual beneficiary, not to a provider.  

Second, the ALJ erred as a matter of law in waiving recoupment on the basis that policy 

regarding who can sign an order was confusing and because the contractor failed to 

educate the Appellant regarding limitations chiropractor services until 2011. Chapter 3, 

§ 90 of the Medicare Financial Management Manual (MFMM) (CMS Pub 100-6) 

explains a provider is without fault if it “exercised reasonable care” in billing for and 

accepting payment. A provider has exercised “reasonable care” when, “on the basis of 

the information available to it, including … Medicare instructions and regulations, it had 

a reasonable basis for assuming that the payment was correct.” It is clear, well-

established, and longstanding Medicare policy that a chiropractor is not considered a 

physician for furnishing or ordering any services unrelated to treatment of spinal 

subluxation, and Medicare does not cover or pay for any other diagnostic or therapeutic 

service furnished or ordered by a physician. See § 1861(r)(5) of the Act, 42 C.F.R. § 

410.21(b), the Medicare Benefits Policy Manual (CMS Pub 100-2) (MBPM), Chapter 15, 

§ 30.5. “Generally, a provider's allegation that it was not at fault with respect to payment 

for noncovered services because it was not aware of the Medicare coverage provisions 

is not a basis for finding it without fault if any of the above conditions is met.” MFMM, 

Chapter 3, § 90.1.H. The ALJ’s waiver is contrary to Medicare law and policy.  

Finally, the ALJ erred in finding that § 1870 precludes recoupment of overpayments 

discovered between two and three years after payment was made. Medicare law and 

policy plainly recognize Medicare’s right to recoup overpayments in this time period.   

See § 1870(a) – (b); MFMM, Chapter 3, §§ 70.3-90.1. 

 

Background:  

Between November 10, 2008 and January 8, 2010, the Appellant furnished surgical 

dressings to two Medicare beneficiaries. The Appellant billed Medicare using the 

following Healthcare Common Procedure Coding System (HCPCS) codes:  

A6021 – collagen dressing, sterile, pad size 16 sq. in. or less, each 

A6209 – foam dressing, wound cover, sterile, pad size 16 sq. in. or less, without adhesive 

border, each dressing 

A6237 – hydrocolloid dressing, wound cover, sterile, pad size 16 sq. in. or less, with any 

size adhesive border, each dressing 

A6222 -  gauze, impregnated with other than water, normal saline, or hydrogel, sterile, pad 

size 16 sq. in. or less, without adhesive border, each dressing 
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NGS initially paid for the surgical dressings. ALJ appeal 1-960553171, Exh 2 at 16.1 On 

July 14, 2011, however, NGS notified the Appellant it had been overpaid because “the 

prescribing/ordering provider is not eligible to prescribe/order the service billed.” Id. at 

40, 47. In its request for redetermination, the Appellant requested “a waiver under 

section 1870(B) of the SSA [because d]ue diligence was taken prior to or on the date of 

service to ensure patient was not receiving home health, hospice, skilled nursing 

facility/Medicare A or acute inpatient care at the time of our service.” Exh 2 at 39. NGS 

issued an unfavorable decision, finding: 

According to our records, this service was not prescribed or authorized by the physician in 

question. Our records indicate the physician has never used his UPIN (Unique Physician 

Identification Number) to prescribe DMEPOS (Durable Medical Equipment, Prosthetics, 

Orthotics and Supplies). The requirement that the treating physician must sign and date the 

order contained in the Medicare Program Integrity Manual, Chapter 5, Section 5.2.1., was 

not met.  

Id. at 31. NGS found the supplier was not “without fault” in causing the overpayment. Id. 

at 32. 

In its request for reconsideration, the Appellant again requested wavier under § 1870 

because it took due diligence to ensure the beneficiary was not in a home health or 

other Part A stay. Id. at 21. In its February 15, 2012 reconsideration decision, the QIC 

upheld the denial, explaining:  

Medicare policy states a licensed chiropractor who meets uniform minimum standards … is 

a physician for specified services. Coverage extends only to treatment by means of 

manipulation of the spine to correct a subluxation demonstrated by X-ray, provided such 

treatment is legal in the State where performed. All other services furnished or ordered by 

chiropractors are not covered. An X-ray obtained by a chiropractor for his or her own 

diagnostic purposes before commencing treatment may suffice for claims documentation 

purposes. This means that if a chiropractor orders, takes, or interprets an X-ray to 

demonstrate a subluxation of the spine, the X-ray can be used for claims processing 

purposes. However, there is no coverage or payment for these services or for any other 

diagnostic or therapeutic service ordered or furnished by a chiropractor. 

The documentation submitted included a physician’s order dated November 17, 2009 for 

surgical supplies signed by a chiropractor. Supplies are considered an excluded service by 

Medicare for billing by a chiropractor and the chiropractor is not required to bill excluded 

services. Therefore, the surgical dressings cannot be paid. 

Exh 2 at 3 (on back). In its hearing request, the Appellant stated, “The order is valid, 

surgical dressings are reasonable and necessary as ordered.” Id. at 1. On July 12, 

2012, the Appellant sent additional correspondence to the ALJ “in response to our 

discussion and review of documents during the Pre-Hearing Conference” that day in 

                                            
1
 The ALJ’s decisions in all cases are substantially similar. We have referred to the ALJ decision in appeal 

1-960553171 for beneficiary E.F., date of service December 1, 2009.  



 

 

  Page 4 of 10  

 

which it requested that the ALJ “render an on the record decision in each case.” 

“Response to PreHearing Conf 0171212 Appellant Comprehensive Decubitus Therapy” 

(Response) at 2, 6.2  In its Response, the Appellant noted that, while the dates of 

service were in 2008, 2009 and 2010, NGS did not provide an educational news article 

regarding the scope of chiropractic services until May 13, 2011. Id. at 3. The Appellant 

alleged that the withholding of funds after this time appears “to be more punitive in 

nature rather than fostering guidance and education.” Id. at 4. The Appellant requested 

waiver under § 1870(b) of the Act as it was not aware that the payments were in error 

until 2011.  

On July 18, 2012, the ALJ issued favorable decisions, determining that recoupment of 

any overpayment should be waived under § 1870(c) of the Act. The ALJ explained: 

Appellant states that the recoupment is unfair and defeats the purposes of Title II or Title 

XVII and would be against equity and good conscious because: (a) Appellant did not know 

chiropractors could not sign CMNs or prescriptions for wound dressing until May, 2011 when 

the Carrier sent the denial letters, the Provider education materials and started providing 

Provider education on this issue. Therefore, Appellant argues, Appellant was without fault 

and the recoupment would be against equity and good conscience; (b) Appellant argues it is 

against equity and good conscience to initially pay claims and then 2 or 3 years later review 

the claims, decide they were overpayments and recoup moneys paid to Providers 2 or 3 

years previously; (c) Appellant has made it clear they have changed their procedures to now 

include not only verification of the Beneficiaries Part B eligibility, and the prescribing party’s 

NPI and PECOS status; but now Appellant also checks the prescribing party’s credentials 

and sends back prescriptions and CMNs signed by chiropractors to exchange them for 

CMNs signed by someone with other credentials; (d) it sounds harsh to think Provider 

should have known a chiropractor could not sign a CMN for wound dressings when a 

Certified Nurse Practitioner (CNP) could sign such a CMN or prescription (Exhs. 1-2; PHC). 

The undersigned is inclined to agree with Appellant’s plea. While Appellant was on 

constructive notice of any and all Medicare regulations and policy changes; realistically 

speaking knowing a CNP can sign a CMN would be confusing as to remembering a 

chiropractor, a physician under Medicare law (42 C.F.R. §410.20), cannot even sign that 

same CMN or Prescription for wound dressings and supplies which the CNP can sign. 

Second, this situation was more confusing because the Carrier did not send out the Provider 

Education Memos until May, 2011; because claims submitted previous to May, 2011 would 

not have had the benefit of the Carrier’s Memo. Third, the recoupment of payments for 

claims originally approved 2 or 3 years earlier is against equity and good conscious. This is 

especially compelling in view of Appellant’s declarations that they have changed their 

procedures now, including changes to software programs to help screen claims, and now 

regularly return CMNs or Prescriptions signed by a chiropractor. The undersigned finds 

                                            
2
 The response to the pre-hearing conference is located in the folder behind the ALJ decision and 

preceding Exh 2.  
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Medicare recoupment of the overpayment 2 or 3 years after initially being paid was against 

equity and good conscience. 

ALJ decision at 10. The ALJ concluded: 

Recoupment of the overpayment for the money related to the instant claims should be 

precluded by §1870 of the Act because recoupment of the overpayment would be against 

equity and good conscience. The undersigned concludes as a matter of law the 

overpayment related to the claims herein should not be recouped by Medicare, and if the 

money related to the instant claims has been returned to Medicare, said money should be 

returned to Appellant as though the recoupment had not taken place and is precluded by 

law. The undersigned concludes with recoupment being precluded under § 1870 of the Act, 

and payment being ordered to issue, liability is now a moot point.  

Id. at 11.  

 

Applicable Law, Regulation, and Medicare Policy:  

Waiver of Recoupment Under § 1870 of the Act 

Sections 1870(a) – (c) of the Act set forth conditions for recouping overpayments from 

Medicare beneficiaries and circumstances in which HHS will waive recoupment of 

overpayments from a beneficiary. Section 1870(a) of the Act provides that payment 

made to a “provider of services or other person” for services furnished to an “individual” 

is regarded legally as payment to the individual.  

Where a provider of services or other person receives an overpayment for services 

furnished to an individual, §§ 1870(b)(1) and (2) require CMS to first try to recover from 

the provider. Only if the amount cannot be recouped from the provider of services or the 

provider was without fault may CMS attempt to recoup from the individual. 

If the provider is without fault or the overpayment cannot be recouped from the provider, 

§§ 1870(b)(3) and (4) provide that the overpayment may be recouped from an individual 

by adjusting subsequent benefits paid under title II or the Railroad Retirement Act. The 

final sentence of § 1870(b) provides that, “for purposes of clause (B) of paragraph (1),” 

a provider is presumed to be without fault where CMS’ overpayment determination 

occurs “subsequent to the third year following the year in which notice was sent to such 

individual that such amount had been paid.”  

Section 1870(c) provides that the Secretary may not adjust an individual’s payments as 

discussed in § 1870(b): 

with respect to an individual who is without fault … or where the adjustment (or recovery) 

would be made by decreasing payments to which another person who is without fault is 

entitled as provided in subsection (b)(4), if such adjustment (or recovery) would defeat the 

purposes of title II or title XVIII or would be against equity and good conscience. Adjustment 

or recovery of an incorrect payment […] against an individual who is without fault shall be 
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deemed to be against equity and good conscience if (A) the incorrect payment was made for 

expenses incurred for items or services for which payment may not be made under this title 

by reason of the provisions of paragraph (1) or (9) of section 1862(a) and (B) if the 

Secretary's determination that such payment was incorrect was made subsequent to the 

third year following the year in which notice of such payment was sent to such individual; 

except that the Secretary may reduce such three-year period to not less than one year if he 

finds such reduction is consistent with the objectives of this title. 

Section 1870(c) does not mention a provider of services or other person who furnishes 

services to entitled individuals.  

The Medicare Financial Management Manual (CMS Pub 100-6) (MFMM) sets forth 

criteria for determining whether a provider may be considered without fault in causing 

an overpayment. Chapter 3, § 90 states, “A provider is liable for overpayments it 

received unless it is found to be without fault.” Generally, a provider is without fault if it 

“exercised reasonable care in billing for, and accepting, the payment.” “Reasonable 

care” means the provider “made full disclosure of all material facts” and “on the basis of 

the information available to it, including, but not limited to, the Medicare instructions and 

regulations, it had a reasonable basis for assuming that the payment was correct, or, if it 

had reason to question the payment; it promptly brought the question to the FI or 

carrier’s attention.” 

Section 90.1 provides examples of when a provider is at fault with respect to an 

overpayment. Some examples include: 

 The provider furnished erroneous information or failed to disclose facts that it knew 

or should have known, were relevant to payment of the benefit. 

 The provider billed, or Medicare paid the provider for services that the provider 

should have known were noncovered. … In general, the provider should have known 

about a policy or rule, if:  

o The policy or rule is in the provider manual or in Federal regulations,  

o The FI or carrier provided general notice to the medical community 

concerning the policy or rule, or  

o The FI or carrier gave written notice of the policy or rule to the particular 

provider.  

Generally, a provider's allegation that it was not at fault with respect to payment for 

noncovered services because it was not aware of the Medicare coverage provisions is not a 

basis for finding it without fault if any of the above conditions is met. [§ 90.1.H.] 

Chiropractor Services Under Medicare 

Section 1861(r)(5) of the Act defines a “physician” to include: 

a chiropractor who is licensed as such by the State (or in a State which does not license 

chiropractors as such, is legally authorized to perform the services of a chiropractor in the 
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jurisdiction in which he performs such services), and who meets uniform minimum standards 

promulgated by the Secretary, but only for the purpose of sections 1861(s)(1) and 

1861(s)(2)(A) and only with respect to treatment by means of manual manipulation of the 

spine (to correct a subluxation) which he is legally authorized to perform by the State or 

jurisdiction in which such treatment is provided.  

42 CFR § 410.21(b) provides that Medicare “pays only for a chiropractor's manual 

manipulation of the spine to correct a subluxation.” Furthermore, “Medicare Part B does 

not pay for X-rays or other diagnostic or therapeutic services furnished or ordered by a 

chiropractor.” The MBPM reiterates that coverage of chiropractic services “extends only 

to treatment by means of manual manipulation of the spine to correct a subluxation 

provided such treatment is legal in the State where performed. All other services 

furnished or ordered by chiropractors are not covered.” Chapter 15, § 30.5. In 

accordance with the statutory and regulatory authority, and reiterated in the MBPM, 

doctors of chiropractic medicine are not eligible to order surgical dressings. 

 

Discussion:  

The ALJ found, “even assuming there is no coverage of the claims at issue,” 

recoupment of the overpayment to the Appellant should be waived under § 1870(c) of 

the Act because: 

[First], realistically speaking knowing a [certified nurse practitioner] can sign a CMN would 

be confusing as to remembering a chiropractor, a physician under Medicare law (42 C.F.R. 

§410.20), cannot even sign that same CMN or Prescription for wound dressings and 

supplies which the CNP can sign.  

Second … the Carrier did not send out the Provider Education Memos until May, 2011; 

because claims submitted previous to May, 2011 would not have had the benefit of the 

Carrier’s Memo.  

Third, the recoupment of payments for claims originally approved 2 or 3 years earlier is 

against equity and good conscious [sic]. 

ALJ decision at 10. The ALJ erred as a matter of law in waiving recoupment because 

recovery would be “against equity and good conscience.” The “equity and good 

conscience” standard derives from § 1870(c) of the Act, which provides for waiver of 

recoupment “to an individual who is without fault … if such adjustment (or recovery) 

would defeat the purposes of title II or title XVIII or would be against equity and good 

conscience.” Section 1870(c) further provides: 

Adjustment or recovery of an incorrect payment […] against an individual who is without 

fault shall be deemed to be against equity and good conscience if (A) the incorrect payment 

was made for expenses incurred for items or services for which payment may not be made 

under this title by reason of the provisions of paragraph (1) or (9) of section 1862(a) and (B) 
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if the Secretary's determination that such payment was incorrect was made subsequent to 

the third year following the year in which notice of such payment was sent to such individual. 

When § 1870 is viewed in its entirety, it is clear that an “individual” refers to a 

beneficiary of Medicare and other entitlement programs and cannot refer to a provider. 

When referring to an institutional provider of services or a physician or individual 

healthcare provider, § 1870 refers to a “provider of services or other person.” As used in 

§ 1870, the terms “individual” and “provider of services or other person” have distinct, 

nonoverlapping meanings and cannot be read interchangeably. Section 1870(c) does 

not mention providers, but addresses only overpayments made “with respect to an 

individual who is without fault.” Notably, the only recoupment contemplated under § 

1870(b) and (c) is adjustment of the individual’s Title II or Railroad Retirement Act 

benefits. See also In the Case of Holy Cross Hospital (May 13, 2009), 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/holycross_hosp.pdf 

(“the Council has held that section 1870(c) is inapplicable to providers and suppliers. 

This statutory provision is worded such that it is applicable to individual beneficiaries as 

it pertains to benefits received under Title II and to ‘equity and good conscience.’”); In 

the Case of Whidbey General Hospital (December 3, 2007), 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/whidbey_general.pdf 

(“section 1870(c) allows for waiver of recovery ‘with respect to an individual,’ not a 

provider of services. … Section 1870(b) does not include an equity standard in 

determining whether recovery against a provider may be waived”); In the Case of Gary 

W. Gibbon, M.D. (March 8, 2001), http://www.hhs.gov/dab/macdecision/gibbon.html 

(“Section 1870(c) allows for waiver of recovery only for the individual beneficiary, not for 

a provider or other person”). 

The ALJ stated it would be confusing for the Appellant to remember that a certified 

nurse practitioner could sign an order for the dressings but a “chiropractor, a physician 

under Medicare law (42 C.F.R. §410.20), cannot.” ALJ decision at 10. He opined that 

the Carrier contributed to the confusion by “not send[ing] out the Provider Education 

Memos [regarding limitations on chiropractor services] until May, 2011,” well after the 

dates of service. Waiving recoupment for these reasons contradicts Medicare law and 

policy.  

Section 1870 of the Act does not define provider fault. However, Chapter 3, § 90 of the 

MFMM explains a provider is without fault if it “exercised reasonable care” in billing for 

and accepting payment. A provider has exercised “reasonable care” when it “made full 

disclosure of all material facts” and “on the basis of the information available to it, 

including, but not limited to, the Medicare instructions and regulations, it had a 

reasonable basis for assuming that the payment was correct, or, if it had reason to 

question the payment; it promptly brought the question to the FI or carrier’s attention.”  

One example of when a provider is at fault with respect to an overpayment includes 

situations in which a provider billed for services that the provider should have known 

were not covered. MFMM, Chapter 3, §  90.1.H. A provider should have known services 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/holycross_hosp.pdf
http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/whidbey_general.pdf
http://www.hhs.gov/dab/macdecision/gibbon.html
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were not covered if “the policy or rule is in the provider manual or in Federal 

regulations.” Id. For services that that are denied as not medically reasonable and 

necessary, the MFMM instructs contractors to “apply criteria in the Medicare Claims 

Processing Manual, Chapter 30, Financial Liability Protections, when determining 

whether the provider should have known that the services were not covered” and hence 

without fault. Id.  

Medicare law defines a chiropractor as one: 

who is licensed as such by the State (or in a State which does not license chiropractors as 

such, is legally authorized to perform the services of a chiropractor in the jurisdiction in 

which he performs such services), and who meets uniform minimum standards promulgated 

by the Secretary, but only for the purpose of sections 1861(s)(1) and 1861(s)(2)(A) and only 

with respect to treatment by means of manual manipulation of the spine (to correct a 

subluxation) which he is legally authorized to perform by the State or jurisdiction in which 

such treatment is provided.  

Section 1861(r)(5) of the Act. NGS’ supplier manual reiterates this statutory limitation. 

NGS Jurisdiction B DME MAC Supplier Manual, Chapter 12 at 13, available at 

http://www.ngsmedicare.com/wps/wcm/connect/ce5d8d804529ceeba073a3cd1dd167d8

/132_1210_JBSM_Composite.pdf?MOD=AJPERES.  Furthermore, Medicare Part B 

limits payment of services provided by chiropractors to include only those for 

manipulation of the spine to correct a subluxation that resulted in a neuromuscular 

condition for which manual spinal manipulation is appropriate. 42 C.F.R. § 410.21(b)(1). 

Medicare “does not pay for X-rays or other diagnostic or therapeutic services furnished 

or ordered by a chiropractor.” 42 C.F.R. § 410.21(b)(2). The MBPM states that coverage 

of chiropractic services “extends only to treatment by means of manual manipulation of 

the spine to correct a subluxation provided such treatment is legal in the State where 

performed. All other services furnished or ordered by chiropractors are not covered.” 

Chapter 15, § 30.5. See also Medicare General Information, Eligibility and Entitlement 

Manual (CMS Pub 100-1), Chapter 5, §70.6. 

Thus, it is clear and longstanding law and policy that a chiropractor is not considered a 

physician for furnishing or ordering any services unrelated to treatment of spinal 

subluxation, and Medicare does not cover or pay for any other diagnostic or therapeutic 

service furnished or ordered by a physician. A provider is without fault if it exercised 

reasonable care in billing, meaning it had a reasonable basis for assuming the payment 

was correct, based on available information including Medicare instructions and 

regulations. MFMM, Chapter 3, § 90. Furthermore, “Generally, a provider's allegation 

that it was not at fault with respect to payment for noncovered services because it was 

not aware of the Medicare coverage provisions is not a basis for finding it without fault if 

any of the above conditions is met.” Id. at § 90.1.H. The ALJ erred in waiving 

recoupment on the basis that the law regarding who can sign an order was confusing 

and the Appellant was not sufficiently informed of the limitation on chiropractor’s 

services.  

http://www.ngsmedicare.com/wps/wcm/connect/ce5d8d804529ceeba073a3cd1dd167d8/132_1210_JBSM_Composite.pdf?MOD=AJPERES
http://www.ngsmedicare.com/wps/wcm/connect/ce5d8d804529ceeba073a3cd1dd167d8/132_1210_JBSM_Composite.pdf?MOD=AJPERES
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The broader consideration is not simply that a chiropractor may not sign an order, but 

that Medicare does not cover any services furnished by a chiropractor that are unrelated 

to subluxation of the spine. As a DMEPOS supplier, the Appellant must obtain “an order 

from the treating physician before dispensing any DMEPOS item to a beneficiary." 

Medicare Integrity Program Manual (CMS Pub 100-8), Chapter 5, § 5.2.1. A 

chiropractor cannot be a “treating physician” for purposes of ordering surgical 

dressings.” Furthermore, as the entity billing Medicare, the supplier is responsible for 

furnishing sufficient information to determine whether payment is due and the amount of 

the payment. 42 C.F.R. § 424.5(a)(6). The supplier may not retain funds to which it was 

not legally entitled on the basis that it was unaware chiropractors could not order 

DMEPOS, nor may it shift the burden back to the contractor for failing to provide 

additional education regarding Medicare regulations and policy.  

Finally, the ALJ erred in finding the Appellant is without fault because the overpayments 

were discovered “2 or 3 years later [which] would be against equity and good 

conscience.” ALJ decision at 1. Neither § 1870 of the Act nor the MFMM bars 

recoupment where an overpayment determination is made two or three years after 

payment.3 Section 1870(b) and Chapter 3, § 80 of the MFMM explain that a 

presumption of non-fault occurs “when an overpayment is discovered subsequent to the 

third year following the year in which notice was sent that the amount was paid.” Section 

80.1 explains that only the year of payment and year the overpayment was discovered 

are used to determine the “3-year calendar period. The day and month are irrelevant.” 

For instance, “With respect to payments made in 2000, the third calendar year 

thereafter is 2003.” The MFMM instruction is consistent with the plain language of § 

1870(b) and the implementing regulation, 42 CFR § 405.350, both of which refer only to 

the year in which payment was made and the year in which the overpayment was 

discovered.  

The oldest claim is date of service November 10, 2008. See appeal 1-960631098, 

beneficiary J.M. The claim processed for payment on November 17, 2008. Appeal 1-

960631098, Exh 2 at 14. NGS notified the Appellant it had been overpaid on July 14, 

2011. Thus, the presumption of nonfault does not apply. Even if it had, however, the 

presumption may be overcome by evidence that the provider is not without fault. See 

MFMM, Chapter 3, § 80. Statutory and regulatory authority and agency guidelines 

recognize the government’s right to recoup overpayments discovered “2 or 3 years 

later.” The ALJ erred in finding as a matter of law that Medicare may not recoup an 

overpayment discovered between two and three years after the claim was paid. 

                                            
3
 Section 1870(c) deems recoupment to be against equity and good conscience only when “the 

Secretary's determination that such payment was incorrect was made subsequent to the third year 
following the year in which notice of such payment was sent to such individual.” Thus, even if § 1870(c) 
did apply, the ALJ would have erred in finding the 2011 recoupment of services paid in 2008 to be against 
equity and good conscience.  


